TRUSTS and REAL ESTATE
CONVEYANCES

Chicago Title CLE Seminar
Securing the Castle 2019

Trust Basics

+» Settlor

+* Beneficiaries T . .

+* Trustee

+*» Assets




Why Do People Use Trusts?
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Transfer of assets at death outside of probate
Privacy

Tax Planning

Unequal Needs of Beneficiaries

Blended Families

Planning for Future Generations

Troubled Children/Bad Marriages

Asset Protection from Creditors of Settlors or

Beneficiaries

Special Needs Family Member

Types of Trusts
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Revocable Trust

Irrevocable Trust

Charitable Remainder Trust
Charitable Annuity Trust

Charitable Lead Trust

Special Needs Trust

Business Trust — NCGS 39-44 thru 47




Prior Trust Statutes

NCGS Chapter 36: NCGS Chapter 36A:

= Mostly repealed
effective January 1,
2006

= Parts re-codified into
Chapter 32 -
Fiduciaries

= Repealed 1977

Prior statutory schemes and even other state laws
may be relevant in the interpretation and
administration of trusts.

NORTH CAROLINA UNIFORM TRUST CODE
(N.C.G.S. Chapter 36C)

Effective January 1, 2006

Supplemented by common law and principles of equity NCGS
36C1-106

Comprehensive statutory scheme that may be referenced

A system of default provisions, except as set forth in NCGS 36C-
1-105(b)

Default provisions may be drafted around through trust
provisions

Applies to “Express Trusts” and judicially created trusts to be
administered as express trusts

— Inter Vivos and Testamentary Trusts

— Oral Trusts may be proven

— For real estate, we will discuss only written trust agreement, whether
inter vivos, testamentary, or judicially created




NC UNIFORM TRUST CODE Mandatory
Provisions (N.C.G.S. 36C-1-105)

Mandatory provisions of the NCUTC include:

e Requirements to Create Trust (NCGS 36C-4-401)

e Duty of trustee to act in good faith, in accordance with
terms and purposes of trust, and for benefit of
beneficiaries (Art. 8A)

e Lawful purpose of trust, and for benefit of beneficiaries

» Effect of spendthrift provisions and rights of certain
creditors to reach trust assets (Article 5)

* Powers of the court to modify, amend, terminate trust
or provisions thereof

e Jurisdiction, venue, subject matter and limitations of
the court

NC Uniform Trust Code
(G.S. Chapter 36C)

Nonjudicial Settlement GS 36C-1-111
Agreements

Representation of minors, GS 36C-3-303
contingent beneficiaries

Termination or modification |GS 36C-4-411

Oral Trusts = clear & GS 36C-4-907
convincing evidence

Title to trustee GS 36C-4-401




NC Uniform Trust Code (cont’d)

Presumption of revocability |GS 36C-6-602
(trusts after 1/1/06)

Expanded powers to sell or |GS 36C-8-815 & -816
mortgage real property

Expanded authority to GS 36C-8-808 & -603
pledge trust property as
security for debts of grantor
of revocable trust

NC Uniform Trust Code (cont’d)

Conflicts of interest GS 36C-8-802

Beneficiary ratification GS 36C-10-1009

Protection for Reliance on GS 36C-10-1012
Trustee in good faith

Certification of Trust vs. GS 36C-10-1013
Copies of Trust Agreement
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NC Uniform Trust Code (cont’d)

NC Uniform Trust Decanting | GS 36C-8A
Act

Delegating trustee powers |GS 36C-8-807
to Agent

Preserving Tenants by the |GS 39-13.7 — NOT NCUTC
Entireties creditor protection
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Certification of Trust
(N.C.G.S. § 36C-10-1013)

Should state:

* Existence of trust, settlor, current trustee & date of trust
* Relevant powers of the trustee

e |f revocable (& person with power to revoke)

e Authority of co-trustees

e Trust's taxpayer identification number (not on record)

* Manner of taking title to trust property

* Relevant excerpts from trust agreement

Must state:

e Trust not revoked, modified, or amended in any manner that
would cause the representations in certification of trust to be
incorrect
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NC Uniform Trust Code

e Expanded Powers of Sale & Mortgage

— “all powers of trust property that an unmarried competent owner has over
individually owned property” (36C-8-815)

— Without court order

— Except as limited by terms of trust

— See specific powers in GS 36C-8-186

* Acts of Co-Trustees
— 2 Co-Trustees - unanimity required
— More than 2 = majority rule

— If vacancy (not temporary) occurs, remaining trustees may act unless
limited by trust terms

— If Co-Trustee is unavailable temporarily AND prompt action is
necessary, remaining trustee(s) may act
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NC Uniform Trust Code

e Beneficiary Ratification

— Beneficiary may relieve liability of trustee for acts outside
trust authority

— By an “affirmative act” on the part of the beneficiary
— Failure to object is not sufficient

e Reliance on Trustee

— 3" parties who deal in good faith with the Trustee are no
longer required to inquire into the extent of Trustee’s
authority

— Certification of Trust
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NC Uniform Trust Decanting Act
(N.C.G.S. 36C-8A-1 thru 11)

e North Carolina is one of 28 states to allow decanting of trusts.

. Pec?nting is the act of pouring the assets from one trust into one or more
rusts.

e Trustee continues to owe duty under the terms of the initial (“first”) trust.

e First Trust must provide trustee with power to distribute principal as well as
income.

* Inorder to keep the chain of title clean, a deed into the second trust must be
recorded.

* Second trusts are more often than not named in a very similar manner to the
Erst 'g(rust,”so due diligence is required when searching title. “A typo may not
e a typo”.
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Delegation of Trustee Powers to Agents
(N.C.G.S. 36C-8-807
and 36C -8-816)

YOU HAVE TO DELEGATE
SOME AUTHORITY!

» Specific power of delegation is given in NCGS 36C-8-816(27) “...in the
manner provided for in G.S. 36C-8-807...”

* 36C-8-807: “...the trustee shall exercise reasonable care, skill, and
caution in: (l)t_selectmg an agent; (2) establishing the scope and terms
of the delegation, consistent' with the purposes and terms of the trust;
and, (3) periodically reviewing the agent

”

s actions...

* The NCUTC powers are default powers and the trust agreement may
draft provisions around them.

* Therefore, prior to closing a transaction using a power of_attorne\{
from a trustee, due diligence requires the attorney to review the trust
a treement for'appropriate language prior to accepting the power of
attorney.
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Creditors’ Ability to Reach Trust Assets
(N.C.G.S. 36C — ARTICLE 5)

In certain circumstances, the creditors of both the settlors and the beneficiaries
may be reached to one degree or another.

Beneficiaries: NCGS 36C-5-501 provides that the court may authorize a creditor
to reach a beneficiaries interest in ﬁre.sent or future distributions; however, they
ma¥ do so on|¥ to the extent that the interests are not protected by properly

drafted spendthrift, discretionary or protective provisions.

Settlor: NCGS 36C-5-505 — re%ardless of spendthrift, discretionary or protective
terms contained in the trust, the following rules apply under subsection (a):

(1) JIcDuritng the life of the settlor, creditors may reach all assets of a revocable
rust;

(2) Astoirrevocable trusts, creditors may reach the maximum amount that can
to distributed to the settlor or for his benefit, excelpt that payment of taxes

(dzireictly to taxing authorities or reimbursed to settlor shall not be included
a).

(3) At the death of settlor, whose trust was revocable at the time of death, trust
assets are subject to: claims of settlor’s creditors; costs of estate |
administration; funeral expenses; and, statutory allowances to survwmg
sRouse and children. However, trust assets are available only to the extent
that the probate estate is inadequate to satisfy them.
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Vesting of Title in Trust
NCGS 39-6.7

e Controlled by Conveyances Chapter, not NCUTC

* Deeds, wills or other documents conveying title
to real estate to or from a trust is deemed to the
conveyed to the trustee. Rule also applies to
conveying security interest by trust.

e Best Practice: “John Doe, Trustee of the John Doe
Family Trust, dated January 1, 2019”

o Reference Decanting and T/E Protections for best
practices reasons.
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e Co-Trustees (unanimity if 2, majority if more, unless
trust provides otherwise) NCGS 36C-7-703

* NO self-dealing unless specifically authorized in
trust, by beneficiaries or by court — incl. mortgage
on trust property for individual debt — presumed
conflict, VOIDABLE GS 36C-8-802

» Beneficiary Ratification of breach by Trustee - NCGS
36C-10-1009

e Judgments against beneficiaries can attach if
supplemental proceeding G.S. 1-315(4)
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Tenancy by Entireties Trust,
GS 39-13.7 (Effec. 8/11/2015)

Tenancy by entireties property is protected from separate
creditors of a spouse if conveyed to either joint or 2
separate equal trusts, for which husband and wife are
beneficiaries, remain married,

» Shall no longer be held by the husband and wife as
tenants by the entirety and shall be disposed of by the
terms of the trust or trusts.

» At death of one spouse, decedent’s separate creditors
have no claim to the property “as would have existed if
the husband and wife continued to hold the property
conveyed in trust as tenants by the entirety.”

» Surviving spouse’s creditors (presumably) do
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Requirements, Exception and Coverage

Requirements:

1. Trustee’s Deed from the authorized trustee(s) of the xxx trust, dated dd/mm/yyyy to
Buyer.

2. Verification of (1) existence of the trust as of the date of recording of an instrument
creating an interest to be insured, (2) the identity of the currently acting (co)trustee(s),
and (3) the authority of the (co)trustee(s) to enter into the transaction to be insured
pursuant to duly recorded current certification of trust (NCGS 36C-10-1013) or review of
applicable trust documents.

Exceptions:
1. None. Problems likely prevent holding or conveying title and the transaction would
be uninsurable.

Coverage in Policies — Definitions of “Insured”:

1. The ALTA Owner’s Policy: “Conditions”, Section 1(d)(i)(D)(4). Conveyed without actual
valuable consideration to a trustee or beneficiary of a trust created by a written instrument
established by the Insured named in Schedule A for estate planning purposes”.

2. The ALTA Enhanced Owner’s Policy: Definition of “Natural Person” a trustee of a Trust
even if the trustee is not a human being.

3. Under either owner’s policy, the Insured itself may be a trust.
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