POWERS OF ATTORNEY IN REAL
PROPERTY TRANSACTIONS:
UPDATES FROM 2018

Chicago Title CLE Seminar
Securing the Castle 2019

ORIGINAL ENACTMENT
S.L. 2017-153 (SB 569)
EFFECTIVE 1/1/2018

GENERAL STATUTES
COMMISSION
TECHNICAL CORRECTIONS
S.L.2018-142, SEC. 27
EFFECTIVE 12/14/2018

®

CHICAGO BULL
(11282017 Rev. 12:14.2018)
The Mew NC Uniform Pawer of
Attorney Act, NCGS Ch. 32C
Eective January 1, 20181

|

TITLE INSURANCE

R

If the transaction involves execution of closing documents by an agent or attorney-in-fact pursuant

to a power of attorney, receipt of:
(a) attorney’s certification that

(1) the power of attorney is effective at the time of closing and authorizes the agent or attorney-in-
fact to act on behalf of the principal with regard to the real property transaction to be insured;

(2) the power of attorney (or a certified copy) is recorded in the office of the Register of Deeds in
North Carolina in which the Land is located or in which the principal is domiciled, or, for a non-
resident principal, in any county in North Carolina in which the principal owns real estate or has a

business reason for registration; and

(3) if the power of attorney is not recorded in the county in which the Land lies, the recording
information (book, page and county) is referenced in the instrument executed by and recorded on

behalf of the agent or attorney-in-fact pursuant to the power of attorney.
(b) agent’s certification pursuant to G.S. 32C-3-302 regarding the transaction to be insured.




FAQS — USING POWERS OF ATTORNEY
FOR REAL PROPERTY TRANSACTIONS

?Does the POA have to be some special form?
?What about a pre-2018 POA for a current transaction?

?Does it have to be recorded? If so, where? & . Vil |
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TYPES OF POWER OF ATTORNEY

LIMITED GENERAL SPRINGING

® For some specific @ Agent will represent ® Become effective
task the principal across later than the date

all activities of signing

@ Only effective while ‘
the principal is still @ May list the @ Spring into action
alive and in his full broad areas of when a stipulated
cognitive faculties. responsibility event occurs

DURABLE POA

@ Remains in force if and when the principal is incapacitated or
incompetent.
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? Must we have an Agent’s
Certification?

pE———— ? Must it be recorded?
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FAQS — USING POWERS OF ATTORNEY
FOR REAL PROPERTY TRANSACTIONS

?My lender requires we use “attorney-in-fact” not just
“agent.” What do we do?

?They say the principal is incompetent.
=Can I rely on the POA?
?POA says it is not effective until Principal
is incapacitated or incompetent. Now what?

FAQS - USING POWERS OF ATTORNEY

UWhat about gifts? What must the POA say?
UCan agent waive his spouse’s marital interest using the POA?
OWhat if Agent and Principal are related?
OWhat if Agent and proposed grantee are related?
(Gifts, self-dealing & fiduciary duties)
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DOES THE TRANSACTION APPEAR TO
BE CONSISTENT WITH FIDUCIARY
RESPONSIBILITIES?

G.S. 832C-1-114

Agent must always act :

1) in accordance with the principal's reasonable expectations to the
extent actually known by the agent and, otherwise, in the
principal's best interest; ¥t

2) ingood faith;

3) loyally for the principal's benefit;

4) only within the scope of authority granted in the POA; and

5) in a manner so as not to create a conflict of interest that impairs
the agent's ability to act impartially in the principal's best
interest.




GIFTS — GENERAL VS. SPECIFIC AUTHORITY
G.S. 32C-2-201

» SPECIFIC EXPRESS GRANT OF AUTHORITY

» Consistent with either:
> “principal’s objectives if actually known by the agent” or
> “principal’s best interest based on all relevant factors,” including:

(1) The value and nature of the principal's property.

(2) The principal's foreseeable obligations and need for maintenance.
(3) Minimization of taxes, including income, estate, inheritance, generation-skipping
transfer, and gift taxes.

(4) Eligibility for a benefit, a program, or assistance under a statute or regulation.

(5) The principal's personal history of making or joining in making gifts.

(6) The principal's existing estate plan.

» NOT create in the agent, or in an individual to whom the agent owes a legal obligation of
support, an interest in the principal's property, whether by gift, right of survivorship, beneficiary
designation, disclaimer, or otherwise.”

» Also subject to G.S. § 32C-2-217

GENERAL AUTHORITY WITH RESPECT TO
GIFTS G.S. § 32C-2-217(B), ONLY:

Unless POA provides otherwise, general authority wi/r/t gifts authorizes
only:
a. Tolfor benefit of* an individual if value of the gift does not exceed:

» principal's history of making or joining in the making of gifts or

» annual federal gift tax exclusion (IRC 2503(b) (or twice if spouse

joins)

b. To any organization described in IRC §8§ 170(c) and 2522(a) in accordance
with the principal's history of making or joining in the making of gifts.

»>NOTE: Consent, splitting gift with spouse under IRC § 2513.

FAQS — USING POWERS OF ATTORNEY
FOR REAL PROPERTY TRANSACTIONS

The principals are on
vacation in Colorado.

Can we just send the POA

there for them to sign and
send back?




Does not have
to be the
jurisdiction in
which executed!

CONTROLLING LAW:
WHICH JURISDICTION?

UPOAA Official Comment:

The phrase, “the law of the jurisdiction indicated in the power of
attorney,” is intentionally broad, and includes any statement or reference
in a power of attorney that indicates the principal’s choice of law.

/7 WATCH

POA SAYS: Governing law:

NC Statutory Short Form POA NC law
X state’s laws

Law of the state in which signed &
acknowledged “

ouTH
States “governed by X state law”
No mention of governing law

North Carolina, County.
I (here give name of the official and the official's title), do
hereby certify that (here give name of agent) (the "Agent"),
agent for (here give names of parties who executed the
instrument through the Agent) (the "Principal"), personally
appeared before me this day, and being by me duly sworn,
says that the Agent executed the foregoing and annexed
instrument for and on behalf of the Principal, and that the

Agent's authority to execute and acknowledge the instrument

is contained in an instrument duly executed, acknowledged,
and recorded in the office of (here insert name of official in
whose office power of attorney is recorded, and the county
and state of recordation), on the (day of month, month, and
year of recordation), and that this instrument was executed

under and by virtue of the authority given by the instrument

granting the Agent power of attorney; that the Agent
acknowledged the due execution of the foregoing and
annexed instrument for the purposes therein expressed for
and in behalf of the Principal.

WITNESS my hand and official seal, this day

of (year)

WHAT IF | DON'T
HAVE
BOOK AND PAGE OF
POA
BECAUSE NOT YET
RECORDED?

WHAT DO | SAY IN MY
NOTARIAL
CERTIFICATE?




