Re-recording / E-recording
CORRECTION? CURE?

Errors in Recorded Instruments
Revised GS 47-36.1
New GS 47-36.2

Chicago Title CLE Seminar
Securing the Castle 2019

FIRST: A Note about
E-Recording!

E-record EXACT SAME DOCUMENT
you would personally present to the
Register of Deeds in hand —

NOT A COPY OR EMAILED SCAN!

Past Recordings:
I ”

Once e-recorded, the “original” of
that recorded document is digital, no
longer the paper version!

E-series: What you need to know about E-RECORDING! Considerations, Nuances, and
Pitfalls, aired with panelists on-line for questions on October 3, 2018, at 2:00-4:00.
Recording and power point (BEW, 2 slides per page, pdf)

Contract to Closing: Protecting Your Clients and their Money from Cyber Fraud,
Webinar Wed., Oct. n, 2017@ 12:00PM EDT
Lawyers Insurance woller's Proceeds Directive (form

For more details, go to webinar:

https://www.ncclosingattorneybestpractices.org/resources.html
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e E-recording is a Delivery method
e Requirements same as “paper” (just ORIGINAL
q paper” (] E-RECORDING
through vendor)
* Originals held by Submitter
e Expedite recordings, especially in multiple
counties & states
* Minimize the “gap” for gap closings
* Title examination “gap” in updating
between availability and currency of
physical filings and records
e expanding in paper and electronic world

N.C. Electronic
Recording Council (ERC) | . = sl

N. C. Electronic Recording Council
BEST PRACTICES FOR ELECTRONIC RECORDING

B t P t H f These best practices are nof intended to replace statute or contradict any laws. The goal
e S ra C I C e S O r is to make electronic recording the same as paper recording.
Elect r-on ic Reco rd i n S < IMAGES— Images submitted for recording should be clean, without any

g “noise”/lines and must accurately represent the original documents, Notary seals

should be ink stamped or darkened and legible for verification requirements.

RECORDING TIMES = County should post on County website and/or on any other
website available to the public the recording times of that County. The recording
times for electronic recording should be consistent with the recording times for paper
recordings. It is the responsibility of the Submitter that all local requirements are
met prior to submission of documents, i.e., any certifications that may be required.
Recording times are based upon the document being processed, accepted, and
recorded pursuant to applicable state law. No document is deemed registered

automatically upon transmissign o regeipt.




Distinctions between “clencal” or "ty

®

CHICAGO BULL
REVISED 831-2018

If at first you don’t succeed,

record, record again!

CORRECTIONS, RE-RECORDINGS & CURES: 2018 EDITION

error . e and

curative documents, “re-recordings” of the onginal documents are often musunderstood and
confused by those whe draft. those who execute and those who record them. N.C. Gen Swat. §5 47-

36.1 and 47-36.2

1. Ix

address these

as exp n 2018 below)

(s ONLY: Nouce may be given by recording a Comective Notce

1 hical ar i c
Affidavit, signed under penalties of penury. under REVISED G 5. 47-36.1, Comection of errors in

recorded instruments, effective 831

2018, as follows.
§ 47-36.1. Notice of errors in recorded instruments of title

(a) Notwithstandmg G5, 47-14 and G.S. 47-17, notce of a nonmatenal
typographical or other minor error in a deed or other instrument recorded with the register
of deeds may be given by recordmg a comective notice affidavit. For purposes of this
section. an emror that would affect the respective nghts of any pany to the instrument 15 not
a nonmatenial typographical or manor emor, If a corrective notice affidavat is conspicuously
sdentified as a corrective notice o scrivener's affidavit in its vtle, the register of deeds shall
md.ex the name of the affiant, the names of the onginal partes m the mstmument, the

3 of the mstrument for which the corrective notice 15 being piven. and
the original parties as they are named m the affidavie. A copy of the previously recorded
wnstrument 10 which the corrective nonce affidavat applies may be anached 10 the comrecuve
notice affidavit and need not be a certified copy. To the extent the comection 15 mconsistent
with the ongmally recorded mstrument, and only to that extent, notice of the corrective
nformation as provided by the affiant m the corrective notice affidavit 1s deemed 1o have
been grven as of the time the comective notce affidavet is regustered. Nothing m this
section invalidates or otherwise alters the legal effect of any mtrument of comrection
authonzed by statute in effect on the date the mstrument was regastered

A suggested Corrective Novice or Scrivener's Affidavit for Notice of Typographical or Minor
Error form 15 anached

Nonmaterial Minor Typographical
error - Corrective Notice
Affidavit

Rerecording original=> NO CHANGES!
(G.S. 47-14(a))

Certified copy recording 2> NO
CHANGES! (G.S. 47-31)

“Obvious Description Error” -
Curative Affidavit (G.S. 47-36.2)

Correction / curative document

(deed of correction, re-
acknowledgement, release, ...)

DOES NOT RELATE BACK regarding changes!

Focary it

B HE . ¥ 6 il o
[ ] [ ] (] ,
Corrective Notice (or Scrivener’s)
[ ]
Affidavit G.s. 47-36.1
* Minor clerical (non-material) errors ONLY
° NO Original document neEded 9 SAVES SSSI time CORRECTIVE NOTICE OR SCRIVENER'S AFFIDAVIT FOR
. NOTICE OF TYPOGRAPHICAL OR MINOR ERROR
and risk of lost document —— pLeaL i
e MAY attach original or marked up copy for w— - wwmw,,ff,,”
clarification '
* Affiant not limited to prior closing attorney or e
-ﬂ’.\m( l!o‘r‘:l"‘cﬁaw’.\f Wrnr! 0 e previously recorded mmSament
draftsperson fj"”".. — A
¢ Provides assurance to later attorney certifying S S
title e b
. My Comrmpuon Lgwrey g‘
;.

Tdany s Priied or Typed bame




“AN ERROR THAT WOULD
AFFECT THE RESPECTIVE
RIGHTS OF ANY PARTY TO
THE INSTRUMENT IS NOT A
NONMATERIAL
TYPOGRAPHICAL OR MINOR
ERROR.”

Curative Affidavit for Obvious
Description Error G.s. 47-36.2

e Authorized Attorney

* “Obvious Description Error” Def.
EFFECTIVE

* Notice to interested parties required AUG. 31, 2018

* NEW Statutory “safe harbor” forms:
(1) “Notice of Intent to Correct Obvious Description Error”
(2) “Curative Affidavit”




Authorized Attorney a.s. 47-36.2

Licensed to practice law under G.S. Ch. 84 AND EITHER:
a. Drafted the instrument to be corrected.
b. Attorney for a party to the transaction involving the error, such as:
i. grantor or grantee in a deed;
ii. grantor/mortgagor, beneficiary (or assignee)/mortgagee or trustee (or substitute
trustee) of record of mortgage or deed of trust;
iii. assignor or assignee in an assignment of leases, rents, or profits; or
iv. any party to an instrument affecting title to real property.
c. Attorney retained / authorized by title insurer that either
i. issued title insurance policy for the property & transaction with the error or a
subsequent transaction OR
ii. proposes to issue a title insurance policy in reliance on a Curative Affidavit
hereunder.

Obvious Description Error a.s. 47-36.2

a. One or more of the following, as stated in the instrument, are
inconsistent in that one or more identify the property incorrectly,
and the error is made apparent by reference to other information
contained in the instrument, contained in an attachment to the
instrument, or contained in another instrument in the chain of
title for the subject parcel, including a recorded plat:

1. The legal description of the property.

2. The physical address of the property.

3. The tax map identification number of the property.
4. A plat reference.

5. A prior deed reference.

10




Obvious Description Error a.s. 47-36.2

b. The legal description of the real property in the instrument contains one or
more errors transcribing courses and distances, including, for example, the
omission of one or more lines of courses and distances, the omission of angles
and compass directions, or the reversal of courses.

c. The instrument contains an error in a lot or unit number or designation, and
the lot or unit described is not owned by the grantor, trustor, mortgagor, or
assignor at the time the instrument is executed.

d. The instrument omits an exhibit, attachment, or other descriptive
information intended to supply the legal description of the subject property,
and the correct legal description may be determined by reference to other
information contained in the instrument, including, but not limited to, one or
more of the items described in sub-subdivision a. of this subdivision.
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Obvious Description Error
Is NOT ...

(i) missing or improper signatures or acknowledgements;

(ii) any designation of the type of ownership interest or right of
survivorship; or

(iii) any error in the legal description that operates to convey any
interest in real property that the grantor, trustor, mortgagor, or
assignor owned at the time of conveyance but did not intend to
convey.

12




* Notice of Intent to Correct an Obvious Description Error with unsigned
proposed Curative Affidavit

» Served (like summons) on

¢ Parties to the instrument

* Current mortgagees, beneficiaries, assignees of “recorded
instrument of title that may be adversely affected by the
recording of the curative affidavit”

* Current record owner
» Attorney who prepared instrument to be cured

* Any title insurance company that insured transaction with error,
in subsequent transaction or proposes to insure

Procedure

* By authorized attorney
* 30 days to object

* If no objection, attorney records Curative Affidavit after 45 days
* Relates back to original transaction

* If objection, must pursue other curative methods
13
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NOTICE OF INTENT TO CORRECT AN OBVIOUS DESCRIPTION ERROR
Under N.C.GS. 47363

Vhisis an imporiant lgel Socument that requic 5 your Smmnediols siomtion

Notice of Intent to sy :

1 3 a0 amerrary Somiad 1 prasctioe L in Nonh Caring. My contact information i & folows:

Nzt e name, feenione umber. smad acoress (f avadatie), facoemse rumbe [ avalablel and

Correct an Obvious T RS TR

| Nove discovered or have been advised of an e in the deseripion of real propery contained in one or mors

° ° ety a saction, A copy of
s rctice mecaunwmmwwwu‘rww-amwwawmwm
T description emors Tt | plan 15 comecl T descriphon ermor of eTon that Fequine Comection, and T corect
dnssripton of e reel sropecty. M | sign and recced e Grposed Curaive Alidewt & wl heve the legal et of

comeeteg the bated 2 of avuTes s

ol property you cwn may b afectid § | correct e arronecu descripton of T real tropery 1 the
Fitnarect of iUt entEed in the propobed Curstve Aficl. You Sl COMIR wih your ST
and your e insurance comgany, § known, prompey
o o Vgl temerpon s Fiiemars o v ards, s red i oy St il bnpact Yo POpRcty ot propert
nights

IF YOU WISH TO OEJECT TO MY SIGNING AND RECORDING THE PROPOSED CURATIVE AFFIDAVIT OR
DISPUTE THE FACTS RECITED IN THE PROPOSED CURATIVE AFFIDAVIT, YOU MUST DO SO IN A WRITING
SENT OR DELIVERED TO ME WITHIN 30 DAYS AFTER THE DATEYOU WERE SERVED WITH THES NOTICE
AND THE PROPOSED CURATIVE AFFIDAVIT

wﬂvgmn(b‘\ﬂwnlwun”mwuhm

3 copy by handing it 10 me or by laving £ 3t my offcs with 3 partrer o mployes of mine
(@) Maing 3 copy £ ma ¢ he aing ackiess provised i s nion of it
] Sending 3 copy by facermie 1o my facemibe rumbar, if provided i B notios of ment. 33 evenced by

3 facemie recept confemason

M) Electreri musd 44 3o my a-md sddew. f provised in this notoe of insent

5)  Depositing a copy prepaid wen  desinated devery servos aufhonced purusnt o 28 US.C. §
EO2(MI] 330rwased 10 e makng SO0nes provded i i notce of et

| am not parited 10 S or rwcord Boe Curati AMS I, 3% any ime bedonw | actusly sgn and receed & |
TR 3 T SRR 10 Ty PG B0 reconing the Culatve Al & 3 written Mabemwent Gaganng the face

EFFECTIVE AUG. 31, 2018 o e e S

47-38.2 of e North Carsina General Statutes parmis me 5 wgn and recond the Curatree Affidavit at any tme afer
more tan 44 days have slapsed since te st person 1o be sened was served with this notioe and 2 copy of the
unsigned propesed Curative Affdavt. and | intend 19 80 52

¥ you chincl 1 vy g s eecmfng s Cursivy Afdedl o dhopcde e boss echnd i e proposed

Curative AfMdavi, you_mied 10 3end or Selver yOur weitien Obiection o writien SLatement n—wwnnm
rectes describad 3bove. |

o il i s v s, yur e el wll ot i — i i il v s e e
facts recited in the proposed Pty s Afciat o obwct 10 My signing and reconding the Curative Affdavt,

Dxe —

Sgnature of suonzed stiomey
dugus 31, 3018




CURATIVE AFFIDAVIT
INC.G.S. 47-36.2)
his rative affidavi should be ndexed
“subscuent nstument pursuard 19N C.G 5 161 14.1

cerify as folows:

1 "!h curative affidavil is recorded pursuant to N.C .G 5 47-36 2 1o comect an obvious Jescnplon emor contaned
a previcusty reconded irstrument as defired in N.C.G.S. 47-38 Hajd)

2 1aman .mmw Bcensed 10 practcoe law in Mo Caména. | am an “authonzed atiomey” 38 defined n
NC.G S 4738 2a)1)

3. The instrument o Insiruments. containing an cEvious description enor reQuIng comection isfare identfied as
Tokows:

5. The emcnecus property descripton s comecied ko read 2s lollows
Ingert hene the comect descriphon of Ihe el propeny.

| P servnd 2 copy of a nobice of my infent 1o $ign and recced this curative affidavt and 3 Dud uratve
# purs v r.sm

and it
be served was secved. By sigring and recoring s affidavt, | ety hat | dd not receive from any person
s6rvid any weitien objecson 1o B fecordation of this curative afidave of any written stalement deputing e fats
rected in s curatve afidavt

Curative Affidavit

EFFECTIVE AUG. 31, 2018
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Unaltered Re-recording of Original
Document - G.S. 47-36.1(b)

Must:

(a) be conspicuously marked on the 1st
page by the submitter as a “re-

recording”

* not altered in any way

(b) clearly display the original recording
stamp verifying previously recorded.

N.C.G.S. 47-14(a).

16




Unaltered Certified Copy

* Will be recorded based upon the prior
recorder’s certification.

e If document is altered:

* Prior register’s certification would
have no legal effect; and

* Submission would arguably be a
mis-representation to the current
registrar since it is no longer a
truly certified copy.

G.S. 47-31(a), effective 10/1/08
G.S. 47-36.1(b)

17

Re-affirmation, Re-execution and
Re-Acknowledgement of
Previously Recorded Documents

AFFIDA OR (EAF RMATION REEXECU JOM AN 'Rfﬂfﬂﬂnmfb&\'[‘htp‘r
it ; o b of S _
' inas e

Wi

PRE\PIOUSLT RECORDED i

—

SAVE MONEY!
SAVE TIME!

18




NORTH CAROLINA
4 Notary Public

Manual

St (o viog Dmpartemet of e bourvtery of Wote

Defective notarial
certificates

Affidavit of Correction of
Notarial Certificate -c.s. 47-36.1(¢)

Affidavit
¢ ... solely to correct a * must identify the correction
notarial certificate made and
by that notary public * may attach a new

acknowledgment completed
as of the date the original
acknowledgment took place

* ...on aninstrument LN
already recorded

Deemed attached to the original recording,
priority remains the date and time originally recorded.




Notary Curatives

e G.S. 10B-37(f) & 10B-68 noncompliant notarial seal
* G.S. 10B-65, if notarial certificate has a seal, effective through
4/1/2013:
* Pre-qualification and post-expiration notarizations
* Date of expiration of notarial commission
* |llegible seal
e incorrect spelling of notary’s name on seal or
* name on seal or commission inconsistent with signature
* Notarial certificate states the correct day and month but lacks a year
or states an incorrect year. (before April 1, 2013)
* Pre-12/1/05 acknowledgments with notarial seal.
* G.S. 10B-67 & G.S. 10B-68 — erroneous commission expiration, so long
as lawfully commissioned

21

Notary Curatives (cont’q)

* G.S. 10B-68 — Technical defects (not affect sufficiency, validity or
enforceability):
<MF - absence of the legible appearance of the notary's name exactly as
shown on the notary's commission
« affixation of the notary's seal near the signature of the principal or
subscribing witness rather than near the notary's signature,
* minor typographical mistakes in the spelling of the principal's
name,
* failure to acknowledge the principal's name exactly as signed by
including or omitting initials, or
* failure to specify the principal's title or office, if any.
* G.S. 10B-99: PRESUMPTION OF REGULARITY!
* G.S. 47-41.2 Technical defects in probate or notarial certificate
* G.S. 47-97 & G.S. 47-97.1 Corporate officer’s name error (effec.
4/1/13)

22




Article 4. Curative Statutes; Acknowledgments; Probates; Ry

54T

§ 474

§47
g a7

§4r-

§4r

§47-5;
§ 4T
§47-5
§47-

G 47
547

§47

67

768

&9

=10

7

. Coe

47 Delective Order of Rogistration, “Same” for “this Instrument”

Clerks’ and Registers of Deeds’ Cerificate Falling to Pass on|
Defective Cerificaion o Adjudication of Clerk, Eic | Admising
Ovder ol Registration Omitiad

§ 47-98, Registraion on Delective Probutes Beyond State

5 47-99 Cenificates of Clerks Without Seal

5 47-100. Acknowledgments Taken by Officer Wha Was Grantor

§ 47-101. Seal of Acknowledging Officer Omitied, Deeds Made Presumplive Evidence

1 Registers Certificate Omitted
Official Deeds Omitting Seals
Defoctive Acknowladgment on DM [} ©
§ 47-75 Proof of Corpor
Probates Omitting Official Seals, Eld =
’ § 47-76% Bedore Offici

1 Ac W) Sea .
Snawledgment Onitting Seal of| ¢ 10 47 g

Motas
Regitration by Registe

§47-T8 Acknowledg
1. Registration by Register's Assistar) ¢ 47 79
Bafare Officer in Wrong Capachty or | § 4780
Bafore Justices of Peacs, Where Ciy
Probates

n Praof of Handwriting of
Bolore Judges of Suprema Court or
Bafore Clorks of Inforior Courts
Cvdor of Registration by Judge, Wh
Ovder af Regisiration by interested
Probates Before Intarested Notaries| I
Probates Before Dfficer of
Probates Before Officers, Stockhold|
Cloek's D

s, Whero Clork Appoint :

tificate of Wile's “Provious” Exan|

§ 47-89 Same Subject

§ 47-T2. Corporate Name Not Affixnd, but Signed Othorwise Prior to Ap
§ 47-T3. Probated and Reg

§ 47-74. Certiicate ABaging Examination of Grasios |

Daputy Clerks of Con
or State Probates Withou! C

Registration Without Formal Order Validated § 47-108 11. Validation of Hoci 1 5 Whore Seals Have Bean Omitted

§ 47-102 Absence ol Notarial Seal

ud on Outh of Subscribing Witness §47-103. Doods Probated and Rogistared with Notary's Seal Not Affixed, Validatod

ad of Witnass | § 47104 Acknowledgments of Notary Holding Anather Office

cies Before Officer Authorized 1o Probat{ § 47-105. Acknowled: " £ it s ks boos S

Wrong State § 47-106. Cortain instrs)  § 47-108.18. Registration of Certain Ci ining a Notarial Jurat Validated

3 in Othar 51

§47-107. Validation of | g 47-108.18a. Regk of Certain | C ing a Notarial Ack A

§47-108 Adnowledg™ ¢ 47408 18b, Registration of Certain Inst 15 C ining a Notarial Jurat
§ 47-108.1. Certain Con

§47-108 2. Acknowledg)

§ 47-108.19. Validation of Certain Maps and Plats that Cannol be Copied

Asrmy, Ete:, Officers, and Other Service | § 47-108 4. Acknowledg| § 47-108.21. Sales for 1930 on Dates Other than First Monday in June Validated
§47-108.6. Vakdation of ¢ 47 108 23 Tax Sales for 1933-34 and Certificates Validated
§47-108.7. Vahdation o 3 . = .
| §47-108.24. Notices of Sale for Taxes by Publication Validated
§47-108 8. Acts of Reg
§47-1089 Vabidationof § 47-108.25. Validation of Sales and Resales Held Pursuant to § 105-374

§ 47-108 3. Validation o § 47-108.20. Validation of Certain Recorded Instruments that Were Not Acknowledged

o Seale §47-108.5, Validation of § 47-108.22. Tax Sales for 1931-32 on Day Other than Law Provides and Certificates Val

J 5 47-108.10. Validation { § 47-108.26. Validation of Reconveyances of Tax Foredlosed Property by County Board

§ 47-108 12. Validation of Instruments Acknowledged Before United States Commis

Probates ———
Probates o

Wile Free

] CURATIVES - G.s. Chapter 47, Art. 4

§ 47-71.1. Corporat

(April 2013 updated)
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EFFECTIVE AUG. 31, 2018

New G.S. § 47-108.28:
7-year curative provision

* Recorded in the county where the property is situated
* Not corrected within 7 years after instrument recorded
* Lacks any of the following:
* Proper notary acknowledgement
* Proper recital of consideration
Residence of a party
Address of the property
Address of a party
Date
Date of any instrument secured by the instrument

24




New AUTOMATIC CURATIVE EFFECTIVE AUG. 31, 2018

NEW G.S. § 47-108.28(b)(2):

The name of a grantor, trustor, mortgagor, assignor, borrower, or other
person with an interest in the property does not appear in any part of
the instrument, but the person executed the instrument without
limitation or qualification. The person who executed the instrument
without limitation or qualification shall be deemed to have conveyed
or encumbered (as applicable) any interest or right such person then
had in the property conveyed or encumbered by the terms of the
instrument.

25

... however, NOT APPLICABLE ...

NEW G.S. § 47-108.28(c):

Nothing in this section is intended to modify any provisions of law
pertaining to:

* the competency or infancy of the grantor or
* the provisions of G.S. Chapter 22 (Statute of Frauds) or
* to limit any remedies available under the laws of this State.

26




Substantive alterations

o0 Changing core information
o0 May affect constructive notice and priority of a document

OoRequire traditional curative instruments.
0 Signed by relevant parties
0 New originals
0 Additional documents, such as:

o0 modification, substitution of collateral, release deed, subordination,
ratification, reaffirmation

0 Reaffirmation, Re-Execution & Re-acknowledgment of Previously Executed
Instrument

27

Traditional “Cures”

28




The “True” Correction Deed

****This conveyance is subject to the Deed of Trust given by Grantees
herein in favor of [ beneficiary] recorded in Book ___,
Page , County Registry, and this conveyance is also
subject to any subsequent matters incurred by Grantees herein or the
liens of which attached to the property subsequent or due to the
conveyance to them on [original deed date]
which may affect title to the property described herein. ****

**** This corrective deed is given to validate and ratify the earlier
conveyance from the Grantor herein to the Grantee herein, recorded
in Book ___, Page , County Registry, and is being
signed by Grantors therein, and correcting
[HERE INSERT THE LEGAL ISSUE WITH THE PRIOR DEFECTIVE
CONVEYANCE.]
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CHURCH RESOLUTION TO MORTGAGE
TON TO PURCHASE & MORTGAGE

M5 Word | Adcbe POF

Forms
forms
& more
forms!!

www.northcarolina.ctic.com

M5 Word | Adobe POF
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